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Subject: Court Decision Regarding Options on Exchange-Traded Funds 
 
On Friday, June 16, the Court of Appeals for the Second Circuit handed down a ruling 
denying the appeal of Standard & Poor’s and Dow Jones with respect to their rights to license 
the trading of options on exchange traded funds (ETFs) based on their indexes.  The central 
points of the court’s opinion were that the index creators had no right to control secondary 
trading of ETFs once they allowed such products to be traded and that, because ETF options 
are conditional contracts to buy and sell ETFs, the index creators had no right to control 
transactions in ETF options. 

As background, in January 2005 the International Securities Exchange (ISE) announced its 
intentions to begin trading options on SPDRs.  Standard & Poor’s was granted a temporary 
restraining order (TRO).  Prior to the expiration of the TRO, S&P and ISE entered into a 
license agreement permitting ISE to trade options on SPDRs during litigation of the issue.  
S&P also granted similar licenses to the other options exchanges, including CBOE.   

In May 2005, ISE announced that it would begin to issue and trade options on DIAMONDS 
as well.  Dow Jones brought suit and was also granted a TRO.  On June 7, 2005 the two suits 
were consolidated and on September 1, 2005 the United States District Court for the Southern 
District of New York issued an opinion denying Dow Jones’ motion for a preliminary 
injunction and dismissing McGraw-Hill’s and Dow Jones’ complaints against ISE with 
respect to the trading of options on Diamonds and SPDRs.  Both Dow Jones and McGraw-
Hill appealed this decision.   

The decision of last Friday affirms the district court’s original ruling and confirms a result 
that has been in place since last September: options on SPDRs have been multiply traded 
since January 2005 and options on DIAMONDS have been multiply traded since September 
2005.  CBOE’s market makers compete vigorously in this market segment and CBOE 
remains the primary market for both of these products with 2006 year-to-date market share of  
43% in options on SPDRs and 56% in options on DIAMONDS.   

It is important to note that the court decision does not change the current law relating to 
options on cash indexes, such as SPX, OEX or DJX.   That law, based on prior court 
decisions, is that index providers have the right to control the use of their indexes for products 
based directly on their indexes, such as cash-settled index options and futures.   

We will continue to keep you apprised of developments in this important area of our business. 
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