Regulatory Circular RG00-109
To: Members and Member Firms
From: Legal Division
Re: Regulatory Responsibilities and Payment for Order Flow

As you know, the Exchange recently adopted a new marketing fee that may result in more DPMs
on CBOE offering to pay for order flow. This action was taken in response to the growing use of
payment for order flow by specialists on other options exchanges, and it may in turn lead to
further expansion of these practices in other markets. Those Exchange members who accept
payment for order flow, whether from Exchange DPMs or from any other source must comply
with Securities and Exchange Commission disclosure rules under the Securities Exchange Act of
1934: Exchange Act Rules 10b-10 and 11Ac1-3.*

Members accepting payment for order flow from any source should also note that the order
routing decisions of any particular firm that accepts payment must be based on fulfilling the
firm’s obligation to provide best execution of customer orders, and that this obligation must not
be compromised by the payment firms may receive for directing orders to a particular market. In
other words, in deciding where to direct a customer’s order for execution, a firm should analyze
the various execution alternatives available to it from the perspective of how to achieve best
execution of the customer’s order without regard to the firm’s economic self-interest in obtaining
payment for the order.

! Exchange Act Rule 10b-10 generally requires broker-dealers which receive payment for order flow to
disclose specified information in the confirmations which they send to customers. Exchange Act Rule
11Ac1-3 requires broker-dealers to disclose certain information related to payment for order flow upon
opening a new account and on an annual basis thereafter. Members should consult these Securities
Exchange Act rules for the details of the disclosure obligations.



